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P ROCEZEDINGS

MS. RCGERS: Into the record. Good nor ni ng,
and | would like to welconme you all. I am Jacquel i ne
Rogers, an industrial hygienist, in the Ofice of
Wrker Protection Policies and Program which is EH-52.
That office is in the Ofice of Environment, Safety,
Heal t h. Cn behalf of the Departnment of Energy, 7 would
like to thank you for taking the time to participate in
this public hearing, concerning the proposed Workxers
and Eealth Safety Rul es.

I would like to especially thank you all for
traveling in the snow to cone to the Public Eearing. |
amin the Washington, D.C. Cffice, via tele videc.

The purpose of this hearing is to receive
oral testinony fromthe public on DOE's Notice ¢z
Proposed Rul emaki ng. Your conments are not only
appreciated, they are essential to the process. The
comments received here today and those submitted during
the witten comment period within our February 6, 2CC4,
will assist the Departnent in the rul emaki ng process.
Al witten coimments nust be received by this due date
to ensure consideration by DCE. The address for
sendi ng conments is Jacqueline D. Rogers, U.S.
Departnent of Energy, EH-52/270 Corporate Square

Boul evar d. Docket Nunber EE~-RM-03-WHS, 1000
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| ndependence Avenue, S .W., ®Washington, D. C

20585-0275. Also comments can be filed electronically
on the website established for this ruienaking process.
The Internet website address is |ocated at

http://www.enh.doe.gov/whs/rulemaking.

2s the deciding official of this hearing, |
would like to set forth the guidelines for conducting
the hearing and provide other pertinent infocrmation.

This is an event to try or judiciary hearing.

It will be conducted in accordance with the Section
553 of the Admnistrative Procedures Act, 5 U S.C
Section 553 and Sections 501 of the DOE O ganization
Act, 42 U S.C Section 7199. To provide the
Departnent with as nuch pertinent information as many
of vou as can legally be obtained, and to obtain
enabl ed interested persons to express their views, the
hearing will be conducted in accordance with the
foll ow ng procedures:

The speakers will be called to testify in the
order indicated on the agenda. Speakers have been
allotted 10 mnutes for the verbal statements. Any one
may make an unschedul ed oral statenent after al
schedul ed speakers have delivered their statenments. To
do so, please, submt your name to Bob Bistline at the

desk before the conclusion of the |ast schedul ed
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speaker. 2nd at the conclusion of all presentations,
schedul ed speakers will be given the opportunity to

nmake a rebuttal or clarifying statenents. To do so,

pl ease, give your name to Bob Bistline, again.

Crnlv nmenbers of the DCE Panel conducting the
hearing will be allowed to ask gquesticns for the
speakers.

In approximately 20 days a transcript of this
hearing will be available for inspection and copying on
the website at http://www.eh.doe.gov/whs/rulemaking.

As mentioned earlier, the comment period will close on
February &, 2004. Al witten comments received wll
be nmade avail able for public inspection at the end of
t hat web address. Three copies of the comments are
requested. If you have any questions regarding the
subm ssion of comments, please call ne on (301)

903- 5684.

Anv persons submitting information which he
or she believes to be confidential as by law from
public disclcsure, should submt to the Washi ngton
D.C. office coment address a total of four copies, one
conplete copy with the confidential information
included and three copies wthout the confidenti al
information. In accordance with the procedures

established in 10 CFR 1004. 11, the Departnent of Energy
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shall make its own determination as to whether cxr not
the information shall be exenpted from public
di scl osure.

W appreciate the tine and effort you have
taken in preparing your statenent and | am pleased to
recei ve your conments.

Now, | would like to introduce the panel to
you. | amhere in the Washington, D.C. Ofice, and Eob
Bistline is there at Inrail in Golden, Colorado with
you.

And now | would like to call the first
speaker, for the record, | am asking that each speaker
to state his or her nane and whom you represent before
maki ng your statement. Thank you. And the first
speaker will be Biil Madia from Battelle Mnori al
I nstitute.

PRESENTATI ON BY BI LL MADIA:

M=. MADIA: Good norning, ny nane is Bil
Madi a, | am Zxecutive Vice President for Laboratory
Operations for Battelle Menorial Institute.

Wiile | have worked for Battelle for nearly
30 years, for the past 18 years | have been the
Director of Major Research Laboratories, the two nost
recent being Department of Energy, Nationa

Labor at ori es.
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| am here today to convey our commrents on
DCE's proposed approach tc responding to the direction
Congress gave DCE at the National Defense Authorization
Act .

This direction specifically asks DCE to
promul gate regulations for industrial and construction
health and safety at DOE s facilities. DOE has chosen
to conply with this direction by proposing a new worker
health and safety regulatory approach that involves
creation of multiple site specific safety regulations
in untested enforcenent process.

We believe there is another approach that
better protects the worker, better serves DCE and
provides contractors with nore confidence in its
enf or cenent . For over 30 years the Cccupati onal
Safety and Eealth Admnistration or OSHA has carried
out the responsibility to establish and administer
rules to keep Anerican work places and workers szafe.
From Ny own experience, | can tell you the hazards
faced by workers in the DOE | aboratories, are not
different from those faced by workers at Battelle’s
private |aboratories in the U S and in Europe.

| believe transitioning to external
regul ation by OSHA is an approach that is both

responsive to congressional direction discussed
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earliar , ang additicnal directicon provided by ths Eouse
Energy and wWater Appropriation Commttee, to transition
to external regulation, for the DCOE Ofice of Science
Labor at ori es.

Trhere are a nunber of benefits from having
DOE facilities operate under OSHA’s regul atory
f ramewor k. First, DOE's contractors will be held
accountable o the sane workers safety regulations that
apply to all other Anmerican work places, thus,
elimnating the concern expressed by nmany about CZCE’s
"self regulztiorn”. DCE and its contractors would gain
a great deal of credibility if the set of nationa
standards currently applied in over 4,000 |ike
industries, was the cornerstone for workers safety and
health at all DCE facilities. And those standard were
enforced by the sanme rules inposed in all other work
pl aces. It is nmy personal experience that wcrkers have
a strong confidence in OSEA.

Second, under OSHA, there is a well
docunent ed and understood process for pronulgating and
interpreting regulations. This process draws upcn the
experience base and practices of the entire U S.
commercial business sector and leads to a highly
uni formed and predictable regulatory environnent.

Third, based on ny experience in operating

-”
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both DOE regulated facilities and OSHA regulzated
facilities, | believe that major cost savings, perhaps
as nmuch as 25 to 30 percent, mght be possible, while
enhancing the safety culture of performance within the
DCE conpl ex.

Finally, the OSHA process for dispute
resolution is well tested and understood. There exists
a large bcdy of administrative and judicial
interpretation of OSHA rules that brings clarity and
finality in resolving disputes. DOE s proposal for
enforcenment and dispute resolution is not clear, will
have no experience base and fail to take advantage of
30 years of interpretation and inplenentation found in
OSHA.

ecause of these benefits, | urge DCE zo

rethink their proposed approach. DCE shoul d adort OSHA

standards and the OSHA enforcenent process. The
proposed rule will result in the continued percection
of DCE self regul ation. it will increase the

adm ni strative costs for nanagi ng worker safety, and
have significant uncertainties associated with the
proposed enforcenent process.

In addition, it is difficult for ne to
understand how this proposed approach is consistent

with Under Secretary Robert Card's principals outlined
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in its April 30, 2002 menorandum regarding Office ¢
Sci ence Laboratory contracts. That nenorandum szates
and I will quote, "DCE shall rely primarily on federal,
state and local |aws, regulations and nationa
standards to establish contractor requirenents and
performance criteria, while limting the use of ZOE
directives and guidance to unique Departnent functions
where is no industrial process counterpart.”

The proposed 10 CFR 851 rules do not adopt or
nodel existing and accepted national standards.

In summary, based upon ny experience in
managi ng | aboratories regul ated both by OSHA and DOCE, |
believe that the proposed approach will add conplexity
and not result in actual inprovenments in worker safety.
| believe each of the two directives by Congress on
workers safety has arisen at least in part from a
frustration with DOE's existing self regulatory
practi ces. This proposed rule does nothing to address
this issue, in fact, | believe it will acerbate ::z.

While | understand this rulemaking is not a
proposal for external regulation, Battelle contends
that the best way to respond to this legislature is tc
adopt OSEA standards and the OSHA enforcenent process

In doing so, DCE and its contractors would gain a

great deal of credibility in the eyes of the work
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force  the vublic, and Congress, by cperating under :the

t

same safety rules and standards as the rest of Anerica.

Battelle wll be submtting nore detail ed
witten comments to DOE |ater this week. e
appreciate the opportunity to speak freely today on
this nost inportant natter, and thank you for allow ng
us to provide these comments.

That ends our statenent. I would be glad to
answer any questions that you have.

MS. ROGERS: No, there are no questions.

(Pause.)

MS. ROGERS. Is Sylvia Kieding there?

MR, BI STLINE: Yes, she is.

M. KIEDING | am here.

M5. ROGERS: (kay. The next speaker will be
Sylvia Kieding, | call Sylvia Kieding.

PRESENTATI ON BY SYLVI A KIEDING:

M. KIEDONG M/ nane is Sylvia Kieding, and I
am a consultant to the PACE international Union. And
today I wanted to speak on behalf of the PACE Atcmic
Energy Wrkers Council about DCOE' s Decenber 8 Notice of
Proposed Rul emaking, 10 CIR 851.

PACE International Union represents
approxi mately 300,000 workers in the paper, chem cal

oil, atomc and other industries. PACE represents the

»
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majority of hourly production, maintenance zand
environnmental remnedi ation workers at forner nuclear
weapon sites. PACE is also the successor to the QlI,
Chem cal and Atom c Wrkers Union. PACE represents
workers at sites including Hanford, |MEEL, Brookhaven
CGak Ridge, X-2&5, Portsnouth, Paducka, Mund, Oregcn
East and Oregon West, Wip and G and Junction Prcject
Ofice.

Section 3173 of the Defense Authorization Act
of 2003 and the acconpanying report |anguage, clearly
call for DCzZ to propose reqgulations to nmake its order
440.1A, Health and Safety, enforceable with civi
penal ties.

Such regul ations according to Section 234cC,
such regul ations shall provide a level of proteczion
for the workers at such facilities that it is
substantially equivalent to the |evel of protection
currently provided to such workers at such facilities.

In the report |anguage to that section, then
it says that the provision would also direct the
Secretary to promulgate industrial and construction,
health and safety regulations that incorporate the
provi sions of DCE Order Nunmber 440.1A and woul d nmake
t hem enforceable wth fines.

Cearly, DCE s proposed rule goes against the

-
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1 anguage and intent of Section 234C and allows each
contractor to police thenselves. A classic exanple of
the fox guarding the chicken house.

DOE has the responsibility to ensure thnat
workers at GGE sites are protected from job safety and
health hazards. This proposal dilutes that protscticn
and we request that DCE withdraw this proposal &nd
i ssue a new one. The intent of Congress in anending
the Atom c Energy Act was to pronul gate regul ations
that codify DCE Order 44C.1A and namke it enforcezble
rather than relying exclusively on a contractua
approach to establishing safe and heal thful work place.

However, Congress did not direct DOE to renove DCE
Order 440.1A as a conponent of establishing a safe and
heal t hf ul work pl ace. Instead of follow ng the
congressional directive, DOCE has downgraded the crder
to a guidance docunent and has chosen to tw st the
| anguage on flexibility to allow each contractor to
develop its own safety plan subject to the approval of
a DOE program office. The flexibility |anguage
contained in Section 234C enbraces speci al
circunstances as a facility that is to be closed and to
achieve national security mssions of the Departnent of
Energy. Yet, DCE has expanded that flexibility clause

to nean that every contractor can develop its own

-
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safety program With its own exenption

Section 851.A1 of the proposal would make
clear to contractors and DOE officials that guidance
docunments do not create legally enforceable
requirements. Section 351.8 says that DOE officials
are prohibited from inspecting or investigating z DOE
site, to identify violations of proposed regul ations,

by determ ning whether a contractor's actions or

adm ssions were consistent with the guidance docunent.

The current DGE Order 440.1A contains the
OSHA Industrial and Construction standards that are
enforceable contractually. DOE s proposed rul e makes
any enforcenent inpossible unless the contractors
specifically includes themin their safety plan. In
that safety plan, the contractor identifies the
hazards, where they occur, and how they wll be
cont ai ned. 3ased on that program the DOE is allowed
to investigate only the identified hazards and work
ar ea. The Agency can then levy fines on contractors
who violate their own witten health and safety
pr ogr ans. =nforcement reliance on self reporting so
that boils down to the contractors setting their own
speed limts and witing their own speeding tickets.

A few years ago at the Oakridge K-25 site,

L 4
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- N DCE and the ccntractor denied there were any buil ding
2 With beryllium exposure. It was not until a worker
3 devel oped chronic beryllium di sease that DCE discovered
4 there were 27 buildings with beryllium exposure.
5 Wrkers at X-25 were al so concerned about cyanide
6 vapors and ccmplained of people getting sick from these
7 vapors. The contractor denied there was any cyani de at
8 the site, but later it was discovered that the sl udge
) at the TSCA incinerator contained cyanide. So, how
10 effective was self policing and self reporting in these
11 cases?
12 The proposed rule also calls for the

- 13 contractor to set work place health and safety
14 standards that are equal to the level of protection
15 that existed in 2002. Now, let's consider the
16 practical inpact of allowing the contractor to devel op
17 such health and safety standards that would equal 2002
18 protecti on.
19 The Government Accountability Project, =he
20 CGover nnent WAt chdog Group has conpiled a report cn the
21 Hanford Tank Farnms that docunments chem cal vapors
22 exposure events, requiring mnmedical attention in 2002
23 and 2003. There were 38 chem cal vapor exposure
24 events requiring nedical attention in the 19 nonths

- 25 bet ween January 2002 and July of 2003. There were an

R I

N e

-
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additional 4Z chem cal vagor odor conplaints in 2202
al one. So, developing standards equal to the
protection that existed in 2002 isscant assurance to
the sick workers at Hanford working on the Tank Farns.

If the Hanfcrd contractor did not identify or
characterize the toxic tank formed vapors, and thus,
did not include themin their health and safety plan,
DCE woul d e barred from conducting any investigation

The only safety standard that DOE nakes
enforceable in its proposed rule, is the DOE Beryllium
Rule, 10 Crr Part 850. W support the enforcenent of
Part 850. Ecwever, we understand that the workers at
USEC are not protected under Part 850 because the DCE
rul e does not apply to DOE | eased areas. We,
therefore, recomend that DOE anend and extend Part 850
to USEC | ease sites with respect to mninum|evels of
exposure, decontam nate requirenents and rate retention
protection. Currently there are a USEC worker with
current beryllium di sease but no synptons, who is not
permtted on site, and will |ose his job. USEC :is
governed by OSHA regul ations and OSHA does not have a
beryl |l ium standard.
DCE' s approach in this proposed rule drills

hol es through the mninmum Safety floor Currently

established with DOE Order 440.12A, and workers are

-~
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concerned that they are going to fall through the holes
in that floor.

The DOE has previously noted in the early
‘90s, that DOE enbraced the notion of "least inference
with contractor safety" and based on an undocunented
policy of "blind faith" in contractors. Cbviously that
holds true today and this Council wonders what unsafe
and unheal thy working conditions such blind faith
rel egates the workers to endure.

Menbers of the PACE Atomic Energy Wrkers
Council recomend that the current DOE Order 440.12 be
the floor for setting standards. DOE shoul d al so
i ncorporate NIOSH recommended perm ssible exposure
[imts that may be nore protective than OSHA PEL’s or
the ACAH threshold limt values which are often 30
years ol d. W al so recommend that DOE pronul gate
regul ati ons that contain the sane |evel of worker
rights as 0OSHA standards concerning confidentiality of
conplaints and the ability tc participate as a party in
settlenent agreenents. The regul ation should enlarge
the definition of refusing unsafe work to include not
only the em nent danger of death or serious bodily
injury, but also uncontrolled exposures to carcinogens,
radi oneucl i des, corrosives, anmonia or other hazards.

further, we reconmend that the regulations

-
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cply to everv worker orn site. We also request that

v

Z

DCE hold a neeting like today, in Hanford by tele

conf erence. The Hanford PACE | ocal had previousiy
requested a Hanford hearing on the rule, but was told
that DCE did not have the travel funds. Using the tele
conference as a vehicle would clear up the problem of
travel funds.

Based on the fact that this proposed rule
decreases workers safety in convention of congressional
direction, this Council respectfully requests that DCE
wi t hdraw the proposal and issue a new proposal that
fully addresses the directives of Section 3173 of the
Def ense Aut horization Act of 2003 and the acconpanying
report | anguage.

Thank you. And we will be submtting nore
remarks later in the week.

M=, BI STLINE: Thank you.

MS. ROGERS: Thank you. Sylvia, do you have a
copy to give to Bob today of your statenent?

MS. KIEDING | have one, but it is, | have
got some marks on it.

Ms. ROGERS: Do you have an el ectronic version
of it?

M5. KIEDING Not with ne. At hone, of

cour se.

-
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ROGERS: If you could e-mail an electronic

version of it, that would be fine.

MS. KIEDI NG Yeah, that is what ycu had said
yesterday, that | could e-mail you the electronic
versi on.

M5. ROGERS: Ckay.

Ms. KIEDING So that is what | had planned to
do, otherwise, | wouldn't have check marked some cf

t hese paragraphs.

V5.
MG .

ROGERS: Ckay. That is fine.
KIEDING 1Is that okay, then?
ROGERS: That is fine.

KI EDI NG Ckay. Good.

ROGERS: Yes.

KIEDI NG Ckay. Thank you. And | had

wanted to suomit the nanes of the various locals in the

el ectroni c subm ssion, okay.

M

Hhes

W
M.

wn

52

Th

n

ROGERS : Ckay.
KI EDI NG GCkay. Thank you.
ROGERS: Thank vyou.

e next speaker is John Ahlguist.

(Pause. 1

MR. BISTLINE: While John is coming up, is

there anyone in the roomthat desires to speak that

hasn't

schedul ed, unschedul ed, okay. Thank you.

EXECUTIVE COURT REPORTERS, | NC
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PRESENTATICN BY JOHN AHLQUI ST:

MR. AHLQUI ST: Thanks, Bob.

MS. ROGERS: | amsorry, | amsorry, before
John starts to speak, Ben McRae has joined ne here in
t he Washington, C C. office.

MR. BI STLINE: 0Okay. Thank you.

MR, AHLQUI ST: Hello to Jackie and Ben in
Washi ngt on and Bob.

I appreciate the opportunity to appear here
t oday. My nane is John 2Ahlguist, | ama former TO=
enpl oyee and now | am the Deputy Director for
Environment Safety and Health in the Laboratory

Admi nistration Ofice of the University of California

N

{

Ofice of the President. The Laboratory Adm nistration

Ofice has over site in nmanagenent responsibility of

the three National Laboratories, Lawence Livernere,

Law ence Berkeley, and Los Alamcs National Labs, by the

University cf California for the Departnment of Energy
and the National Nuclear Security Adm nistration.

The comments | have today represent the
consensus of our office and these three national
| abor at ori es.

In responding to congressional intent, we

appreciate that the Department of Energy is proposing

-
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he regulaticn that seeks tc capitalize on the progress
that has been made in workers safety and health in DCE
conpl ex over the last decade and to build on processes
that are already in place at its contractor run sites.

It is noteworthy that DOE proposal to allow the
contractor the flexibility =Zc select the standards,
procedures, controls, and work processes to use in
achi eving safe and healthy work places and inplenenting
its worker safety and health program To ensure that
the basics workers safety requirenments are covered, DCE
could require that OSHA regul ations be part of the
contractor's workers safety and health plan. Q her
standards, controls and work processes woul d be covered
t hrough the Wrk Smart Standards Process, which has
been a part of, an integral part of the Integrated
Saf ety Managenent System at DCE sites for severa
years.

DCE has focused on the essential elenments of

I SM and has expressed this intent, this rule be
conplinentary to | SM Furthernore, DOE has taken a
positive step in this rule by excluding guidance
docunents from being legally enforceable under the
provi sions of the proposed rule unless they are
specifically included in the workers safety and health

program submtted by the contractor and approved by

-
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We have sonme areas of major concern, hcwever.
The first cre is right at the beginning in 851.2.1 on
t he excl usi ons. The proposed rule excludes entities
regul ated by OSHA as of Decenber 2, 2002, but does not
maeke any provision for an entity that m ght cone under
OSHA reqgul ation after that date. Since there is an
effort in sone quarters to go to external regulations
in the Ofice of Science Facilities, provision nust be
made in this rule to provide an exclusion for other
entities that mght conme under OSHA regulation to avoid
duplicate and potentially confusing dual regulation or
DOE having to back a regulation or creating exenptions.

In Section 851.102, Approval of the Worker
Safety and Zealth Program  Approval of the safety and
health prograzm should state that this function will be
del egated to the site office where the responsibility
for the program resides. The site office closes, to
the operations understands the hazards and the issues
associated *with the operations and the office for the
risk is accepted for DCOE, and if not, disapproved at
the end of 180 days, the program should automatically
be i nproved. This is the best way to ensure that we
have tineiiness and if we don't get approval within six

mont hs, we don't have to shut the site down.

-
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sub-contractors. If all sub-ccntractors and suppliers
are included in the definition of sub-contractors, is
each conpany does work on a DOE site, subject tc
enforcenent and penalties directly from DOE? |f tnat
is the case, changes nust be nade for these contracts,
notify these conpanies of the consequences associated
with 10 Crr 651. This will becone a mmjor disincentive
for a company that routinely operates in the private
sector where an average OSHA serious violation is
$977.00 for the maxi mum of $7,000.00 as opposed o a
DOE serious violation of the maxi num penalty of
$70,000.00. Under the proposed rule, conpanies wl
be faced with placing resources into identifying OSHA
violations daily in order to reduce their risk of
potential extrenme penalties. This will certain?. :: drive
up the cost of sub-contracting to DCE sites.

On Section 208, there are no provisions for
third partcy judicial review in the proposed rule. The
system as it is now set up, has DCE witing the
regulations, interpreting them and then conducting a
final review of the violations. An opportunity to
chal l enge a proposed civil penalty either before an
adm ni strative law judge, or a United States District

Court as provided in the Code of, in USC 2282(a) :c) in
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tendency ¢ third party 20 and simlar provisicn should
be provided in this proposed rule. In addition, ALJs
routinely hear OSHA cases and have greater famliarity
Wi th OSHA requirenents and case | aw.

And then also DCE should nake interpretation
or inplementation of this rule as consistent as
possi ble with OSHA. This would include using the OSHA
definitions of serious, other than serious and
di m ni nus, &adopting a simlar review process using
OSHA’s intercretations where OSHA standards are invoked
and devising a penalty structure consistent with OSHA.

There should also be a provision for an incentive

program such as the Voluntary Protection Program

Most of the workers at DOE sites are
empl oyees private sector conpanies which, wth which
DOE contracts or sub-contracts. DCE has adopt ed nost
of OSHA reguleztions as a foundation for its own
regul ator;/ crogram. As proposed, this rule wll
establish two separate and distinct OSHA progranms under
whi ch DOE contractors wll be operating in this
country.

DCE al so needs to formally establish
reporting threshold for itenms of non conpliance, that
shoul d be reported to the non conpliance tracking

system cost to inplenent the program are not known
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until the threshcolds are developed.
DOZ expects the contractors that will have in
pl ace internal conpliance prograns which will ensure

the detecticn, reporting and pronpt correction cf
wor ker prot ection related problens as they nake
constitute cr lead to violations of workers safety and
heal th requirenents. Before, rather than after, DOE
has identified such violations. This will require
addi tional resources to docunment many other than
serious and dimninus findings, a |large nunber of which
are not significant. The use of contractor resources
in this prcgramwill potentially detrack for the more
serious issues |like nuclear operations and becones a
di sincentive to establish additional best practices in
the workers safety and health program because they
becone, they, too, can becone subject to penalties.

n one of the ones that also really bothers
us IS the question of legacy issues continues tc be a
maj or concern to contractors at DCE sites, since many
are sites are 40 to 50 years and do not neet current
OSHA requirenents. The statenent of Gerald Mande
from who was a DAS for Labor in OSHA, speaking before
the U.S. House of Representatives on March 22, 2202,
tal ked about these |egacy issues. And he said, "In

1998 and 1599 OSHA conducted a pilot project at

L 4
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Lawrence Berxeley Lab, Dakridge National Lab, and the
K-25 site. At these sites, OSHA conducted sinul ated

i nspections to study the potential. inpacts of external
regul ati on. These pilot projects clearly denonstrated
to OSHA that CSHA external regulation would have a
significant :mpact on DCOE s current operating practices
due to the existence of |egacy hazards. Legacy hazards
are site hazards that have been self identified by DCE
but not corrected because of budget constraints.
Limtations on budgetary resources led DCE to
privatized its treatnent of identified hazards based on
a potential severity and likelihood of occurrence. When
DOE first identifies hazards, it nmay not be able to
correct them right away. Rat her than, rather it wll
prioritize the hazards, take appropriate interim
neasures and then attenpt to obtain full funding to
fully address the hazard permanently. Until DOE

el i m nates such hazards, they are known as |egacy

hazar ds. 2ny nove toward external regul ation rmnust
include a careful assessnent of these |egacy hazards
and a plan for abating them The cost of correcting

| egacy hazards is likely to be significant, but is
important to recognize that these hazards need tc be
addr essed. "

Most responsible comments will docunent
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gacy safsty and healtlh issues and conduct 2 ktassline

62}

of OSHA violations prior tc the effective dare ¢ the
proposed rul e. Many of the |egacy issues are
associated with facility deficiencies that nmet
requirements in place of the time they were

construct ed. The exanpl es include inadequate

stai rways, egress, electrical systens, fire protection
and so forth. And the ruie contains no provisicn for
variances or permanent exenptions, which is necessary
to deal with |legacy issues. And under that, in the
regul ation, itself, under the Notice of the Violation
in (1) (c) it says DCE contractors are not ordinarily
cited for violations resulting from matters not under
their control. However, it does on to say, with regard
to the issue of funding, however, DCE does not consider
an asserted lack of funding to be a justification for
non conpliance of the workers safety and health
requirements. And this leads to a |lot of concerz in
the | egacy area.

Then we have several, we wll have conments
on various definitions and so forth. And | will just
spell out a few of them

Under the defini tion of contractor, please
clarify the neaning of entity and affiliated entity?

The definition of remedy is confusing and m xes |ega

-
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2nd you should clarify at the limitatizn oOn
fines to the fees paid to the entity as for 0sSH2 only
or it is for OSHA plus PrRAZA fines.

And then on the maintaining conplete znd
accurate records and all mzzerial respects, the terns
conplete, accurate and material respects are
unmeasur abl e and potentially the problens. we
recommend rewording to a contractor shall develcc and
retain records and information in accordance with the
standards identified in the contractor's workers safety
and heal th program \nd then there was, we have got
several others, but then we have several questions,
too, that we would |ike perhaps considered.

If a contractor is responsible for one
nore work plizces at a DOE site, mnust establish c=»
mai ntain a workers safety and health program for those
wor k pl aces. Does the prime ccocntractor have to
establish and maintain a single worker safety and
health program for all of its sub-contractors whc
perform wocrk on the site?

Ancther question, will contractors hired by
pce to perform work on a site who are not part of the
managenent and operating contractor be subject tc these

requi rements? And for example, Los Alamos we have the

L
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roof repaired on and they are also directly contracting
to do environmental restoration work and we woul dn't
know, we are not too sure where we would fit as a
University in that situation.

2nd also has DCE evaluated the reporting
burden of a contractor tracking violations on a daily
basi s?

W will also include nore formal coments
and the things we submit on Friday and I will try to
clean these up and get you an electronic copy |ater
today. And | wll send it to Bob and to you, Jackie

MS. ROGERS:. Ckay. Thank you

Bob, do you have any questions?

M=. BISTLINE: Not at this time, Jackie.

MR AHLQUI ST: Thank you

MR. BI STLINE: Thank you, John

M

)]

. ROGERS: Do you have anyone there that
woul d |ike tc make an unschedul ed speech, presentation
comrent ?

MR. BI STLINE: Anyone that would |ike to nake
conments or such?

0kay. | don't think so, Jackie. It doesn't

appear .
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MZ. SAYE: T 3ust have one --

4

M . BISTLINE: Yes.
MR SAYE: Could | get the --
m. BISTLINE: Can you identify yourself?

MR. SAYE: Yes, I am Joe Saye wWith Bechztel

BWKT | daho.

M=, BISTLINE: Ckay. Could you cone up nere,
so that we can also record? Excuse ne for doing iz to
you.

(Pause.)

MR. SAYE: Ckay. | am Joe Saye with Becntel
BWKT | daho. All I wanted to do was get the address

again, Jackie, where the transcript of this hearing is
going to be avail abl e. You read through that ezxlier.
| didn't get all of it.

M5. ROGERS: Ckay. The website address is
http://www.doce, I am sorry,
www.eh.doe.gov/whs/rulemaking.

MR. SAYE: Thank you very much.

M5. ROGERS: You are wel cone.

(Pause.)

M5. ROCGERS: Well, at this tine, there are no
nore speakers present, so we are going to have close
and when other speakers, the hearing will be scheduled

there until, fromnine to one. So, we ask that Bob
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and I will remain until cne z’clock, three c¢’clock
Eastern time to accept any other comments or
presentations that may cone in. But, will the reporter
say if we can close now and be opened when ot her
speakers appear.

(Wereupon, at 9:40 a.m, the neeting was
recessed urntil 1:00 p.m, this sane day, Wednesdav,
February 4, 2004.)

M. ROGERS. At this time we do not have any
ot her scheduled speakers, therefore, on behalf of the
Department cZ Energy, | would like to thank all <f you
for participating in this rulemaking process. This wl
conclude the Public Hearing for the Department of
Energy's Notice of Proposed Rulemaking for 10 CFR Part
851, Workers Safety and Health in Golden, Coloraco and
in Washingtcn, D.C. via tele video

(Whereupon, at 12:33 p.m, the Public Zearing

was concluded. )
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REPORTER S CERTI FI CATE

This is to certify t hat the attached
proceedi ngs before:

UNI TED STATES DEPARTMENT OF ENERGY
In the Matter of:

10 CFR 851 — WORKER SAFETY AND HEALTH NOTI CE OF
PROPOSED RULENMAKI NG ( NCPR)

were held as herein appears and that this is the
ori gi nal transcript thereof for the file <cf the
Department, Conmission, Board, Admnistrative Law Judge
or the Agency.

Further, | am neither counsel for or related

to any party to the above proceedings.

Cfficial Reportei :

Dat ed: February 9, 2004
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